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Plaintiffs M chael Kennelly and Cynthia Kennelly,
husband and wife (“plaintiffs”), assert clainms agai nst defendant
Pennsyl vani a Tur npi ke Conm ssion, Mtchell Rubin and Joanne Gtto
Davis (collectively “the Conm ssion”) arising out of M.
Kennelly’s brief enploynent with the Conm ssion as an Energency
Response Worker. Plaintiffs assert that the Conm ssion violated
the Anerican with Disabilities Act (“ADA’) and the Pennsyl vani a
Human Rel ations Act (“PHRA’) for termnating M. Kennelly in late
April 1999, retaliated against M. Kennelly for filing a Wrker’s
Conpensation claim and breached a purported enpl oynent contract

wth M. Kennelly by termnating his enpl oynent.



FACTS!

In 1993, M Kennelly obtained a job as a part-tine toll
collector for the Comm ssion. After working |less than a week, he
resigned. M. Kennelly was hired by the Comm ssion again in
1999, as an Enmergency Response Wirker (“ERW) in the nmaintenance
departnment. One of the duties of the ERWposition was to provide
first aid nmedical assistance to notorists on the Turnpike.? At
the time of his hiring, M. Kennelly was concerned he did not
have the nedi cal or energency responder training to adequately
performin this capacity. In an attenpt to renedy this perceived
deficiency, one nonth before reporting to work, M. Kennelly
conpl eted the Anerican Red Cross Energency Response course.® M.
Kennel ly received 40 hours of Energency Response training in

i ndi vi dual sessions from Sgt. Edward O eyn, an officer with the

! The facts are either undisputed or when di sputed they are
construed nost favorably to the plaintiffs, the parties opposing
the summary judgnment. See Atlantic Ritchfield Co. v. USA
Petrol eum Co., 495 U.S. 328, 332 n.2 (1990).

2More specifically, the position of an ERWinvol ved the
operation of an energency response vehicle, responding to
energenci es on the Turnpi ke and rendering energency nedi cal care,
assisting wwth traffic control, renoval of debris fromthe
roadway, highway patrolling, and routine janitorial duties.
Know edge gai ned t hrough successful conpletion of Anmerican Red
Cross Enmergency Response and CPR-Prof essional Rescue training
progranms is a required prerequisite for an ERW

8 According to plaintiffs, M. Kennelly also conpleted a CPR
course because he lived in a rural setting in the Poconos, his
wi fe was pregnant and her heal thcare provider recommended that he
t ake the course.
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Phi | adel phia Police Departnent.* According to plaintiffs, the
certification M. Kennelly received covered sone, although not
all, of the skills needed to function as an ERW

M. Kennelly reported for work on Friday, March 12,
1999 as a probationary enployee. M. Kennelly contends that on
the first day of work, he told M chael Haney, D strict
Superint endent of Maintenance, that he | acked hands on experience
in responding to nedical energencies. M. Haney responded that
he should not worry because he woul d be trai ned and paired up
with an experi enced ERW Donal d Beers.

M. Kennelly maintains that on Monday, March 15, 1999,
he told M. Beers and Tom Martucci, a supervisor at the
Quakertown | ocation, that he needed additional training,
particularly that there was equi pnent on the energency response
vehicle that he did not know how to use (e.d., oxygen canisters,
a suction device and helicopter |anding equipnent). In response,
according to M. Kennelly, M. Beers told himthat he could not
train himand M. Mrtucci told himnot to worry about it. M.
Kennel ly al so contends, and the Conmm ssion disputes, that toward

the end of that sane week he was told by M. Beers and M.

“Sgt. Oeyn testified that the purpose of the course, as set
forth in the Instructor’s Manual, is: “to provide the partici pant
with the knowl edge and skills necessary to work as first
responder in an enmergency to help sustain |ife, reduce pain, and
m nim ze the consequences of injury or sudden illness until nore
advanced nedi cal help arrives.”
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Martucci that the foll ow ng week he woul d not be paired wth
anot her ERW that he woul d be assigned as an ERWon his own.?®
During the week, M. Kennelly and M. Beers patrolled a fifty-
mle stretch of the Turnpi ke responding to mnor collisions and
performng janitorial work as well as picking up road debris.
According to plaintiffs, and allegedly unbeknownst to
t he Comm ssion, throughout the week, M. Kennelly was concerned
about operating nedical energency equi pnment w thout the proper
and necessary nedical training. He contends that during that
week he spoke with Paul Mrrison, the union steward, concerning
the additional training that he was to receive on the job and M.
Morrison told plaintiff that he thought he was being hired as an
equi pnent operator (not an ERW and that there was an equi pnent
operator opening in the sane |location. M. Kennelly was told by
M. Mrrison that if he wanted to be hired as an equi pnent
operator he would have to speak to the Conmm ssion managenent
about the position because it was an appointed position. At the
end of the week, according to M. Kennelly, he was told by both
M. Beers and M. Martucci to report back to work on the
foll ow ng Monday and that he would be patrolling the highway as

an ERW by hi nsel f.

>Conmi ssi on enpl oyees have testified that M. Kennelly woul d
have been paired with another ERWfor weeks going forward on
various shifts in order to conplete his orientation before he
woul d have been out on his own.
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By the end of his first week and through the weekend,
M. Kennelly becanme increasingly anxious about his ability to do
the job of ERWby hinself. He clains that his anxieties were
hei ghtened by the insensitivity shown by the Conm ssion
managenent to his inquiries regarding training. It is undisputed
that these synptons began during his first week on the job. M.
Kennelly testified that he started shaking and having flu-1ike
synptons during the week when he was traveling with M. Beers to
an accident scene. Ms. Kennelly testified that during the week,
sonething was clearly wong with her husband; he would not eat,
he hardly slept, he paced around the house and hid under the
covers, and he started shaking and nervously | ooking at the clock
when it cane tine to go to work.

By the weekend, M. Kennelly’ s synptons worsened and,
on Sunday, March 21, 1999, only nine days after he first reported
to work as an ERW his famly brought himto the Geisinger
Emergency Room  The energency room physician noted that Kennelly
“fe[lt] panicked, very anxious, mnd racing, worried about going
back to work tonmorrow (first responder on Pa Turnpi ke) — Does not
feel qualified for this job — suicidal thoughts — hall ucinations.
No previous simlar illness.” The energency room physici an
prescri bed nedication for M. Kennelly and wote a note excusi ng
himfromwrk for a week. The followi ng day, Ms. Kennelly

delivered the note to M. Haney and asked himif M. Kennelly



could be transferred to the equi pnment operator position. On
March 23, 1999, two days after going to the energency room M.
Kennelly net with Dr. Houshang Hamadani, a psychiatrist. After
exam ning M. Kennelly, Dr. Hamadani di agnosed M. Kennelly as
suffering frompanic disorder. Two days after the exam nation
on March 25, 1999, Dr. Hanmadani sent a note to the Conm ssion
excusing M. Kennelly fromwork until April 4, 1999. On March
29, 1999, he requested that M. Kennelly be placed in a “less
stressful” position where he would not have to respond to
acci dents and energency calls. Dr. Hanmadani continued treating
M. Kennelly through the end of 1999.

The Comm ssion contends that at no tinme prior to M.
Kennel ly’ s di scharge on April 30, 1999 was he able to return to
work. At his deposition, M. Kennelly testified that he could
not recall whether in March or April of 1999 he m ght have been
able to return to work in a | ess stressful position, such as
equi pnent operator. Furthernore, although Dr. Hanmadani wote
letters to the Comm ssion stating that M. Kennelly shoul d not
return to work unless his job is changed to a | ess stressful
position, Dr. Hamadani testified that these requests were witten
as a formof “therapy . . . to give the patient hope” that he
woul d be able to return to work in the future and not because he
believed that M. Kennelly was able to return to work in any

position. The Commission relies on this testinony as concl usive
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proof that M. Kennelly was unable to return to work at any point

during March or April of 1999.°

*Wth respect to M. Kennelly’'s ability to work, Dr.
Hamadani testified as foll ows:

Q . . . You said M. Kennelly couldn’t work
A. No.

Q Is that because of his synptons?

A: Yeah.

Q And is that true for the whole tine you
saw hi nf

A. Yeah. Because he was shaking, he was so
afraid to drive a car or do anything at that
poi nt .

Q He couldn’'t do that you re saying?

A Well, at that point he couldn’t.

Q Well, when you say “at that point,” at
what point do you nean?

A: Well, when | saw himfirst time, for sure
he couldn’t. And during the time basically
his condition remai ned the sane.

Hamadani Dep., 10/15/01, at 14-15 (Def.’s Ex. M. Furthernore,
on April 13, 1999, Dr. Hanadani wote the following in
plaintiff’'s file: “Currently, he is disabled and cannot be
i nvol ved or engaged in any neani ngful activities.” Hanmadan
Treat nent Notes at 000163 (Def.’s Ex. K).

Wth respect to the letters he wote in which he stated that
M. Kennelly should be reassigned to a | ess stressful position,
Dr. Hamadani explained that he wote those letters at M.
Kennelly’s request in order to give himhope, but that M.
Kennel ly was not ready or able to return to work. Furthernore,
Dr. Hanadani testified in response to a question by M.
Kennel Iy’ s counsel, that he would have taken action to prevent
M. Kennelly fromtaking a job operating a truck:

Q If he had been offered a job driving a
truck, in March or April of 1999, would you
have done anything to stop himfrom doi ng

t hat ?

A That’s a — you know, if, if he was shaking
like this? Yes, | would have — it would be
safe to drive. But if he was not having
synptons, | would let him
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The day following M. Kennelly's visit to the emergency
room Ms. Kennelly infornmed the Comm ssion that M. Kennelly
woul d not be comng to work that week. On or about March 29,
1999, M. Haney received a copy of Dr. Hamadani’'s letter of that
date in which the doctor excused M. Kennelly fromwork until
April 4, 1999 and stated that M. Kennelly felt panic when he was
respondi ng to energency calls and recomended that his job be
changed to a position that did not involve responding to
acci dents and energencies. On March 31, 1999, after review ng
the energency roomrecords and Dr. Hamadani’s letters, M. Haney
concluded that M. Kennelly could not performthe ERWjob and
t hat because of safety concerns for Kennelly and the Comm ssion’s
custoners, he recommended that M. Kennelly be discharged from
enpl oynent. Based on M. Haney’'s evaluation, Robert Wallett,
Director of the Mi ntenance Departnent, concluded that M.
Kennelly could not work as an ERWor as an equi pnent operator, as
that position also involved energency situations, and suggested
that perhaps M. Kennelly could be a toll collector.

Due to Dr. Hamadani’s and Ms. Kennelly’s requests for
accommodations for M. Kennelly (i.e. transfer to the equi pnent
operator or other “less stressful” position), the Conm ssion’s
ADA Coordi nat or, Deborah Carpenter, was consulted. Subsequently,

on April 9, 1999, a neeting concerning M. Kennelly was held

Hamadani Dep., at 47-48.



between Ms. Carpenter, M. Wallett, and Joanne Gtto Davis, the
Commi ssion’s Director of Human Resources, anong others. Although
there were different opinions at that neeting regardi ng how to
proceed, it was subsequently determ ned that the Conm ssion could
not transfer M. Kennelly to toll collection for two reasons: 1)
toll collectors and nmai ntenance workers were in separate
bargaining units, and the collective bargaining agreenent in
force at the tinme did not permt transfers between bargai ni ng
units; and 2) the Comm ssion was not in any event obligated to
consi der reassignnent of M. Kennelly to another position because
he was a probationary enpl oyee and was not able to performthe
essential functions of the ERW]| ob.

Plaintiffs argue that there is an issue of fact as to
what steps the Comm ssion took or should have taken prior to its
determ nation that M. Kennelly should be termnated. M. Davis
testified that at the neeting she was of the opinion that they
should notify the physician and get nore information as to
whet her or not plaintiff was disabled as defined by the ADA and
what, if any, accommodation the physician felt would be required

in order for M. Kennelly to performhis duties.’” Furthernore,

"However, the Conmi ssion contends that because at that
neeting it was decided that there was no requirenment that M.
Kennel ly be transferred, the ADA consultant, M. Carpenter
deci ded that there was no need to request further information
from Dr. Hamadani. She therefore did not send out the letter she
drafted to Dr. Hamadani for this purpose

-0-



Ms. Davis stated that although no resolution regarding M.
Kennel ly was reached at the conclusion of the neeting, it was
deci ded that nmi ntenance was to be contacted to get additional
i nformati on regardi ng other possible vacancies that were not to
be filled through the seniority process and additional research
was to be done in case | aw and EEQOC gui del i nes.

On April 19, 1999, Ms. Kennelly called Comm ssioner
Rubi n and spoke to his secretary concerning transfer to the
position of an equi pnment operator. The Conm ssioner’s secretary
suggested that Ms. Kennelly contact Pat Raskauskas, the Head of
the Comm ssion’s Wrker’s Conpensation Departnent, to inquire
whet her M. Kennelly was eligible for worker’s conpensati on.
According to Ms. Kennelly, she then spoke with Ms. Raskauskas
who infornmed her that M. Kennelly was entitled to worker’s
conpensation. Ms. Kennelly contends that several hours |ater,
she received a phone call fromJoanne Gtto Davis, D rector of
Human Resources, informng Ms. Kennelly that not only was M.
Kennel ly not enpl oyed | ong enough to receive worker’s
conpensati on benefits, M. Kennelly could not prove that his
injury was job related since he had a psychiatric condition and
could not performthe duties of his job. According to Ms.
Kennelly, Ms. Davis further stated that if M. Kennelly tried to
obtain worker’s conpensation benefits, he would be term nated

fromthe Comm ssion. Ms. Kennelly then wote to Ms. Raskauskas
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sendi ng her copies of M. Kennelly’s nedical records and voicing
her concern over Ms. Davis’' alleged threat. On or around Apri
24, 1999, M. Kennelly filed a worker’s conpensation claim
Utimately, on April 30, 1999, Robert Wallett, D rector
of the Mai ntenance Departnent, sent the paperwork recommendi ng
M. Kennelly's dismssal to Ms. Davis. M. Davis and the
Commi ssion’s executive director accepted the recommendati on and
on that day, Ms. Davis sent a termnation letter to M. Kennelly,
stating that “the reasons for this termnation is your failure
and inability to performthe duties of an Energency Response
Wor ker during your probationary period as well as your continued

unavailability for work.”

1. THE COW SSION S MOTI ON FOR SUWARY JUDGVENT

A. Plaintiffs’ ADA and PHRA d ai ns.

The Comm ssion argues that it is entitled to sunmary
judgnent on M. Kennelly's ADA and PHRA cl ai ns because M.
Kennelly was not qualified to performthe essential functions of
the job he was hired for, the Conm ssion was not obligated to
make any acconmmodations for himand, in any event, there were no
accommodati ons that coul d have been nade.

a. Was M. Kennelly otherwi se qualified to perform

the essential functions of the job with or w thout

reasonabl e accommodati on?

In order to prevail on a claimof discrimnation under
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the ADA or PHRA, a plaintiff nust show, anong other things, that
“he is otherwise qualified to performthe essential functions of
the job, with or without reasonable accommobdati ons by the

enpl oyer.” Taylor v. Phoenixville School Dist., 184 F.3d 296,

306 (3d Cir. 1999).8 Although M. Kennelly nmet the objective
criteria for the job, he was not qualified to performthe
essential functions of the job of an ERW because, as his doctor
expl ained, M. Kennelly could not work in “energency situations,”
he could not respond to accidents or take care of people with

i njuries.

The Comm ssion asserts that the only requests nmade on
behal f of M. Kennelly for a reasonabl e accomopdati on were the
requests by Ms. Kennelly that M. Kennelly be transferred to an
equi pnent operator position and by Dr. Hamadani that M. Kennelly
be transferred to a “less stressful” position.® However,
according to the Conm ssion, reassignnent was not an option for
two reasons. First, the Comm ssion was not obligated to consider
reassi gnment of M. Kennelly. Wile ordinarily an enpl oyer nust

consi der reassignnent as an option to accommopdate an enpl oyee

8 Plaintiff nust also show that he is a disabled person
within the neaning of the ADA and has suffered an ot herw se
adverse enpl oynent decision as a result of discrimnation. |d.
For the purpose of this notion, the Comm ssion concedes that M.
Kennel Iy can satisfy these el enents.

°As stated below, plaintiffs dispute this contention and
argue that M. Kennelly al so sought the reasonabl e accommobdati on
of additional training.
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with a disability covered by the ADA, 42 U . S.C. § 12111(9),
E.E. O C Enforcenent Quidance explains that if a:

probati onary enpl oyee has never adequately
performed the essential functions, with or

wi t hout reasonabl e accommodati on, then s/he
is not entitled to reassignnent because s/he
was never ‘qualified for the original

posi tion.

E.E. O C. Enforcement Qui dance: Reasonabl e Accommbdati on and Undue

Har dshi p Under the Anericans with Disabilities Act 8 25 (enphasis

inoriginal).® See also Mdtley v. New Jersey State Police, 196

F.3d 160, 166 (3d Cr. 1999) (quoting School Bd. of Nassau County

v. Arline, 480 U S 273, 289 n.19 (1987)) (“‘Enployers . . . are
not required to find another job for an enpl oyee who i s not
qualified for the job he or she was doing.’”). M. Kennelly was
a probationary enpl oyee because he had been on the job for |ess
than 90 days and, according to the Comm ssion, he never
adequately perforned the essential functions of the job.

Al t hough M. Kennelly possessed the appropriate skills and
certifications, i.e. energency responder and CPR certifications,

he was not able to function as an ERWdue to a psychol ogi cal

9 Al't hough the court is not bound to the statement of |aw
set forth in an E.E. O C. Quidance, substantial deference is due.
In Meritor Savings Bank, FSB v. Vinson, 477 U.S. 57, 65 (1986),

t he Supreme Court relied upon an E.E. O C. Cuidance and st at ed:
“As an administrative interpretation of the Act by the enforcing
agency, these Guidelines, while not controlling upon the courts
by reason of their authority, do constitute a body of experience
and informed judgnment to which courts and litigants may properly
resort for guidance.” 1d. (internal quotations omtted).

-13-



condition, characteristic or trait that nade it inpossible to do
this type of work. Therefore, the Conmm ssion was not obligated
to reassign him
The Comm ssion argues that the second reason why

reassi gnment was not any option was because M. Kennelly coul d
not performthe essential functions of any job. An ADA plaintiff
has the burden to identify a reasonabl e accommbdati on that would
enable himto performthe essential functions of the job. See

Skerski v. Tine Warner Cable Co., 257 F.3d 273, 284 (3d Gr.

2001). If the proposed accommodation (here, reassignnment) is
“clearly ineffective,” and the plaintiff cannot performthe
essential functions of the job with that accommbdati on, sunmary
judgnent is appropriate. Skerski, 257 F.3d at 284 (quoting

VWlton v. Mental Health Assoc. of Southeastern Pa., 168 F. 3d 661,

670 (3d Cr. 1999)). The Conm ssion maintains that Dr.
Hamadani’s notes and testinony clearly establish that M.
Kennelly could not have returned to work in any position after
hi s breakdown and, thus, there is no material dispute of fact

Wth respect to this issue. See WIllians v. Toyota Mbdtor

Manf acturing, Kentucky, Inc., 224 F.3d 840, 844 (6'" Gir. 2000)

(plaintiff who is restricted conpletely from working cannot claim
to be a qualified individual with a disability within the neani ng
of the ADA). Since M. Kennelly could not performthe essential

functions of any job — including the job he had and the job he
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desired, with or wi thout reasonabl e accommpdati ons — he was not
an otherwi se qualified individual under the ADA

Plaintiffs admt that M. Kennelly can no | onger
performthe ERWposition; but rather submts that he cannot

because of the manner in which defendant treated M. Kennelly

% The Conmission further argues that M. Kennelly is
estopped from denying that he was totally disabled and i ncapabl e
of perform ng any job because in May of 1999, M. Kennelly
applied for, and subsequently obtained, Social Security
disability benefits and, in connection with his application for
t hose benefits, M. Kennelly represented that his total
disability began in March of 1999. 1In so arguing, the Conm ssion
relies on Ceveland v. Policy Managenent Systens Corp., 526 U S
795, 797 (1999). There, the Suprenme Court held that:

pursuit, and receipt, of SSDI benefits
does not automatically estop the recipient
from pursuing an ADA claim Nor does the |aw
erect a strong presunption against the
reci pient’s success under the ADA
Nonet hel ess, an ADA plaintiff cannot sinply
i gnore her SSDI contention that she was too
di sabled to work. To survive a defendant’s
notion for summary judgnment, she nust explain
why that SSDI contention is consistent with
her ADA claimthat she could “performthe
essential functions” of her previous job, at
| east with “reasonabl e accommodati on.”

Id. at 797-98 (enphasis added).

The Comm ssion m sapplies the holding of Ceveland. There,
the Suprene Court acknow edged that despite the appearance of a
conflict in the |anguage of the two statutes, there are many
situations “in which an SSDI claimand an ADA cl ai m can
confortably exist side by side.” [|d. at 1602. For exanple, the
ADA defines a qualified individual as one “who . . . can perform
the essential functions” of a job “with reasonable
accommodations”; while the SSA determ nation of disability does
not take the possibility of reasonabl e accomobdation into
account. See id. Thus, the SSA finding that M. Kennelly is
di sabl ed as of March 1999 is consistent with his ADA claim
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with regard to training. Wile it is true that M. Kennelly is
currently unable to performwork in any capacity with or w thout
reasonabl e accommodation, M. Kennelly suffered his debilitating
enoti onal breakdown when he allegedly was told by his enpl oyer
that he was going to be assigned to ERWwork on his own w t hout
any further training. Thus, plaintiffs argue, M. Kennelly was
initially qualified? but becane unqualified due to defendant’s
actions. Thus, there is a genuine issue of material fact as to
whet her M. Kennelly was ever qualified to performthe duties of
the ERW position and, thus, whether he is a qualified individual
under the ADA.

Furthernore, there is a genuine issue of material fact
as to whether M. Kennelly could have perforned the essenti al
functions of the job with reasonabl e accommopdati on and whet her
the Comm ssion properly participated in the interactive process
to determ ne whether a reasonable accommobdati on was feasi bl e.
According to the ADA, a “reasonabl e accommbpdati on” incl udes:

Job restructuring, part-tinme or nodified work

schedul es, reassignnment to a vacant position,

acquisition or nodifications of equi pnent or
devi ces, appropriate adjustnent or

M. Kennelly possessed the requisite training and had
adequately performed his duties prior to his breakdown.
Def endants own expert stated that: “M. Kennelly was well trained
to assunme the duties of an Energency Response Wirker for the
Commi ssion. The courses M. Kennelly took are well established,
time tested progranms which have traditionally been given to First
or Energency Responders over the years in a wide variety of
settings.”
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nodi fi cations of exam nations, training

mat erials or policies, the provision of
qualified readers or interpreters, and other
sim | ar accommodations for individuals with
di sabilities.

42 U.S.C. § 12111(9)(B).*® Wiile plaintiffs bear the burden of
“identifying an accomodation, the costs of which, facially, do

not clearly exceed its benefits,” sunmary judgnent is only
appropriate where plaintiffs’ “proposal is either clearly

ineffective or outlandishly costly.” Skerski v. Tine Wirner

Cabl e Conpany, 257 F.3d 273, 284 (3d G r. 2001).

Plaintiffs claimthat M. Kennelly sought an
accommodation by asking for further training and this request was
refused. The Conm ssion responds that M. Kennelly’'s request for
additional training during his week on the job was not a request
for reasonabl e accommobdati on because neither M. Kennelly nor the
Commi ssion at that tinme identified the request as one related to

a disability on M. Kennelly's part. See Taylor, 184 F.3d at 313

(a request for accommopdation “nmust nmake clear that the enpl oyee
wants assistance for his or her disability”). Rather, M.
Kennelly sinply was telling his enployer that he did not feel

adequately trained for or qualified to performthe job he had

3 The rel evant regul ations define reasonabl e acconmodati ons
as “[njodifications or adjustnments to the work environnent, or to
t he manner or circunstances under which the position held or
desired is custonarily perforned, that enable a qualified
individual with a disability to performthe essential functions
of that position.” 29 C.F.R 8§ 1630.2(0)(1)(ii).
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obtained; by the tine M. Kennelly and the Conm ssion recogni zed
that he had a psychiatric condition, M. Kennelly nmade no
requests for further training and did not suggest that any
nmodi fications or adjustnents could have been nade, or training
provided, to allow himto continue in the position of ERW

However, because M. Kennelly’'s repeated requests for
additional training occurred just a few days before his enotional
breakdown, a genuine issue of material fact exists as to whether
the request for training was a request for a reasonable
accommodation. On the Mnday after M. Kennelly' s week of active
enpl oynent, Ms. Kennelly called the Comm ssion and i nfornmed them
of M. Kennelly's breakdown and asked for a change of positions.
G ven the tenporal proximty of M. Kennelly’ s requests for
additional training and the fact that his perceived | ack of
training caused his breakdown, there is an factual issue as to
whet her his request for training constituted a request for a
reasonabl e accommodation. See id. (“Wat matters under the ADA
[is] whether the enployee or a representative for the enpl oyee
provi des the enployer with enough information that, under the
ci rcunst ances, the enployer can be fairly said to know of both
the disability and desire for accommobdation.”).

This issue is particularly relevant in |light of the
Commission’s duty “to initiate an informal, interactive process

with the [enpl oyee] in need of accommodati on” once the enpl oyer
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has know edge of the disability and the enpl oyee’s desire for
accommodation. 29 CF.R 8 1630.2(0)(3); Taylor, 184 F. 3d at
311.* The Third Crcuit recently noted that “an enpl oyer that
fails to engage in the ‘“interactive process’ runs a substanti al
risk: ‘“if an enployer fails to engage in the interactive process,
it may not discover a way in which the enployee’'s disability
coul d have been accommodat ed, thereby risking violation of the

Rehabilitation Act.’” Shapiro v. Township of Lakewood, No. 01-

3212, 2002 W. 1087137, at *3 (3d Gir. My 29, 2002) (quoting

Mengi ne v. Runyon, 114 F.3d 415, 420-21 (3d Cr. 1997)).

It is not fatal to an ADA claimthat the enpl oyee fails

to request a specific acconmodation or that the enployee’s

4 The EECC Interpretative Guidance states that after a
di sabl ed enpl oyee requests reasonabl e acconmpdati on the enpl oyer
shoul d:

(1) analyze the particular job involved and
determne its purpose and essenti al

functions; (2) consult with the individual
with a disability to ascertain the precise
job-related imtations inposed by the

i ndi vidual’s disability and how t hose
[imtations could be overcone with a
reasonabl e accommodation; (3) in consultation
with the individual to be acconmopdat ed,
identify potential accommpdati ons and assess
the effectiveness each would have in enabling
the individual to performthe essenti al
functions of the position; and (4) consider
the preference of the individual to be
accomodat ed and sel ect and inpl enment the
accommodation that is nost appropriate for
both the enpl oyee and t he enpl oyer.

29 C.F.R pt. 1630 app. 1630.9 (1997).
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request was for an accommodation which is admttedly not

possi ble. Taylor, 184 F.3d at 315. “The interactive process, as
its nanme inplies, requires the enployer to take sone initiative.”
Id. The regulations provide that the interactive process “shoul d
identify the precise limtations resulting fromthe disability
and the potential reasonabl e accommpdati ons that coul d overcone
those imtations.” 29 CF.R 8 1630.2(0)(3). Thus, the Third
Crcuit has held that it “would nmake little sense to insist that
t he enpl oyee nust have arrived at the end product of the
interactive process before the enployer has a duty to participate
in that process” particularly because the enpl oyer often hol ds
nmore information about what other positions are avail able or what
adjustnents are feasible in the enployee’'s current position.
Taylor, 184 F.3d at 316. Enployers can show that they have net
their duty to nake a “good faith effort to seek accommbdati ons”
by taking steps including the follow ng: “neet with the enpl oyee
who requests an accommodati on, request information about the
condition and what limtations the enpl oyee has, ask the enpl oyee
what he or she specifically wants, show sone sign of having

consi dered the enpl oyee’ s request, and offer and di scuss
avai |l abl e alternatives when the request is too burdensone.” |d.
at 317. An enployer cannot prevail at the summary judgnent stage
if a genuine issue of fact exists as to whether the enployer in

good faith engaged in the interactive process. 1d. at 318-19.
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Here, once Ms. Kennelly and Dr. Hanmadani requested
accommodations on M. Kennelly' s behalf, i.e. to transfer to the
position of equipnment operator or to a | ess stressful position,
the interactive process was initiated. In failure-to-transfer
cases, “the plaintiff bears the burden of denonstrating: (1) that
there was a vacant, funded position; (2) that the position was at
or below the level of the plaintiff’s former job; and (3) that
the plaintiff was qualified to performthe essential duties of

this job with reasonabl e acconmmodation.” Donahue v. Consoli dated

Rail Corp., 224 F.3d 226, 230 (3d CGr. 2000). However, an

enpl oyee need not show that he or she formally applied for the

position in question. See Shapiro, 2002 W. 1087137, at *3.

There is no dispute that the first two prongs of the
Donahue test are net in this case with respect to plaintiff’s
request for the equi pnent operator position. Furthernore, the
court finds that there is a genuine issue of material fact as to
whet her plaintiff was qualified to performthe essential duties
of the equi pnment operator position because it is not clear that
respondi ng to energency situations is an essential function of

t he equi pnment operator position. Cf . Donahue v. Consolidated

Rail Corp., 224 F.3d 226, 232 (3d. Cr. 2000) (transfer to

position of train dispatcher, where plaintiff was clearly unable
to nmonitor trains, the essential function of the job, was not a

f easi bl e reasonabl e accommodati on).
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Once M. Kennelly made his requests for a reasonable
accommodati on, the Comm ssion did not do any additional research
or inquire into M. Kennelly's condition or participate in any
di scussions with M. Kennelly as to how he m ght be accommodat ed.
Under the Conm ssion’s own ADA procedures, Deborah Carpenter, the
Comm ssion’s ADA consul tant, was supposed to send to Dr. Hamadani
an accommodati on request form nedical information release and an
ADA information request formto assist the Comm ssion in
assessing M. Kennelly's disability and determ ni ng whet her an
accommodati on was feasible. However, Carpenter never sent those
forms to Dr. Hamadani because the Comm ssion had al ready nmade a
determ nation that M. Kennelly was not qualified. Nor did the
Comm ssion | ook into any other feasible positions for M.
Kennelly or attenpt to contact M. or Ms. Kennelly to discuss
the possibilities of an accommobdation. In light of M.
Kennelly’'s earlier requests for additional training,
communi cation with M. Kennelly, or even Ms. Kennelly, was an
i nportant part of the interactive process.

The court finds that there is a genuine issue of
material fact as to whether the Comm ssion nmade a reasonabl e
effort to determ ne the appropriate reasonabl e accommbdati on.
Thus, the Conmi ssion’s notion for summary judgnent on plaintiffs’
ADA and PHRA clains will be denied.

b. Were the reasons offered by the Comm ssion for
termnating M. Kennelly pretextual ?
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The Comm ssion further argues that it is entitled to
summary judgnent on M. Kennelly' s ADA and PHRA cl ai ns because
plaintiffs cannot show that the legitimte reasons offered by the
Comm ssion for termnating M. Kennelly were pretextual. To
survive sunmary judgnent, upon a showi ng by the defendant of a
legitimate reason for termnation, the plaintiff nust:

. point to sone evidence, direct or

circunstantial, fromwhich a factfinder could

reasonably either (1) disbelieve the

enpl oyer’s articulated legitimte reason; or

(2) believe that an invidious discrimnatory

reason was nore |ikely than not a notivating

or determ native cause of the enployer’s

action.

Fuentes v. Perskie, 32 F.3d 759, 764 (3d Gr. 1994). To satisfy

this burden, the plaintiff nust “point to weaknesses,
i mpl ausibilities, inconsistencies, incoherencies, or
contradictions in the enployer’s proffered legitinate reasons for
its action that a reasonable factfinder could rationally find
t hem unwort hy of credence.” Id. at 765. The Conm ssion naintains
that it termnated M. Kennelly because he was unqualified for
the job he was hired to do and because he failed to appear at
wor k for al nost six weeks. The reasons for M. Kennelly’'s
di sm ssal were straightforward and legitimte and plaintiffs have
poi nted to no evidence which could lead a factfinder to question
t hem or suggests the existence of discrimnatory intent.

However, due to the factual dispute regarding the

Commi ssion’s good faith participation (or lack thereof) in the
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interactive process and the Comm ssion’s assertion that the
decision to termnate M. Kennelly was made on March 30, 1999
nearly two weeks before the inter-departnental neeting to discuss
M. Kennelly’'s status, a reasonable jury could find that an

i nvidious discrimnatory reason was nore likely than not a

nmotivating factor in its decision to termnate M. Kennelly. 1d.

B. Retaliation daim

Plaintiffs also alleged that the Comm ssion fired M.
Kennelly in retaliation for filing a claimfor worker’s
conpensation benefits. The essence of the retaliation claimis
that on April 19, 1999, Ms. Kennelly spoke with Pat Raskauskas,
the Head of the Comm ssion’s Wrker’s Conpensati on Depart nent,
about the possibility of her husband receiving worker’s
conpensation benefits. After that conversation, Ms. Kennelly
allegedly received the call from M. Davis, the Director of Human
Resources, in which Davis allegedly stated that M. Kennelly was
not entitled to worker’s conpensation and that if he applied for
such benefits, he would be termnated. On April 19, 1999, Ms.
Kennelly wote a letter to Ms. Raskauskas which reports the
conversation with Davis.* 1In a letter dated April 24, 1999, M.

Kennelly’s | awyer wote to the Commi ssion to notify the

“Ms. Davis denies every speaking with Ms. Kennelly at any
time. Wether or not she did is, of course, a jury issue.
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Commi ssion that M. Kennelly was making a claimfor worker’s
conpensation benefits. On April 30, 1999, M. Kennelly was
t erm nat ed.

Ceneral |l y, under Pennsylvania | aw, “no cause of action
exi sts based upon an enployer’s termnation of an at-wl|l

enpl oyee.” Schick v. Shirey, 716 A 2d 1231, 1233 (Pa. 1998).

However, an exception to this rule exists when an at-w ||

enpl oyee is termnated for exercising his rights under the

Wor ker’ s Conpensation Act. See id. at 1237. |In assessing a
retaliatory discharge claim federal courts |look to the analysis

applied in Title VII retaliation cases. See Lannesser v. United

Airlines, Inc., 102 F. Supp. 2d 273, 277 (E.D. Pa. 2000). 1In

order to recover on a retaliatory discharge claim plaintiff nust
show, “(1) he engaged in a protected activity; (2) he was

di scharged after or contenporaneous with the activity; and (3) a
causal |ink existed between the protected activity and threats to

sue, and the loss of his job.” Quiroga v. Hasbro, 934 F.2d 497,

501 (3d Gir. 1991). |If an enployee establishes a prina facie

case of retaliation under the ADA, the burden shifts to the
enpl oyer to advance a legitimate, non-retaliatory reason for its

adverse enploynent action. See Krouse v. Anerican Sterilizer

Co., 126 F.3d 494, 501 (3d Gr. 1997). |If the defendant neets
this burden of production, the burden shifts back to plaintiff to

establish that the defendant’s “proffered explanation was fal se
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and that retaliation was the real reason for the adverse

enpl oynment action.” 1d. Specifically, the plaintiff nust “prove
that retaliatory aninus played a role in the enployer’s

deci si onmaki ng process and that it had a determ native effect on
the outcone of that process.” |d.

It is clear fromthe evidence that M. Kennelly engaged
in a protected activity, applied for worker’s conpensation
benefits on April 24, 1999, and that he was discharged after or
cont enporaneously with the activity, April 30, 1999. However,
the Comm ssion argues that M. Kennelly' s retaliation claimfails
because he cannot show a causal |ink between the protected
activity and the discharge in that the individual who nmade the
decision to fire M. Kennelly, Robert Wallett, Director of the
Mai nt enance Departnent, had no know edge of M. Kennelly’s
wor ker’ s conpensation claim On or about March 30, 1999, after
receiving a suitability evaluation of M. Kennelly, M. Wallett
concluded that M. Kennelly was not qualified to be an ERW and
prelimnarily determ ned that he should be term nated. Rather,
it was not until after the April 9, 1999 neeting in which it was
determ ned that the Conm ssion could not offer M. Kennelly
anot her position was M. Wallett’s decision to term nate
i npl enented. The Conmi ssion nmaintains that M. Wallett had no
know edge during this process and through April 30, 1999, when

M. Kennelly was formally discharged, that M. Kennelly had filed
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a claimfor worker’'s conpensation benefits. The claimfrom M.
Kennelly’s | awyer was witten on April 24, 1999 and there is no
record of when it was received by the Conmm ssion.

However, the court finds that given the close tenporal
proximty of the protected activity and M. Kennelly’ s discharge,

see Jalil v. Avdel, 873 F.2d 701, 708 (3d G r. 1989), and the

fact that Ms. Davis and M. Wallett had previously discussed the
i ssues concerning M. Kennelly's enpl oynent and possi bl e
di scharge, *® there is a genuine issue of material fact, albeit
thin, as to whether there is a causal |ink between M. Kennelly’'s
request for worker’s conpensation benefits and his eventual
di schar ge.

At this point, the Conm ssion has net its burden to

advance a legitimte, nondiscrimnatory reason for discharging

* Relying on Moczek v. Bethlehem Steel Corp., 126 F. Supp.
2d 379, 390 (E.D. Pa. 2001), the Comm ssion argues that in order
to establish a prinma facie case of retaliation, the plaintiff
nmust denonstrate that the protected activity was known to the
person responsible for the termnation. |In Moczek, the court
granted summary judgnent in part because plaintiff failed to
produce evi dence that the discharge decision-naker had any
know edge of her protected activity which took place over a year
before plaintiff was discharged. [d. at 390. However, the court
finds that the facts are Moczek are distinguishable fromthe
i nstant case where only six days el apsed between protected
activity and discharge and the individual aware of the protected
activity and the individual responsible for M. Kennelly’s
di scharge had conferred on the subject of M. Kennelly’s
enpl oyment status just a few weeks prior to his discharge. See
cf., Anderson v. Deluxe Hones of Pennsylvania, Inc., 131 F. Supp.
2d 637, 656 (E.D. Pa. 2001) (causal |ink denonstrated, in part,
because deci si on-maker works closely with individual to whom
plaintiff made conplaint of harassnent).
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M. Kennelly, i.e. his lack of qualifications and his absence
fromwork. However, the court finds that there is sufficient

evi dence, again albeit slim to call into question the

Commi ssion’s true notivation for discharging M. Kennelly.

Nanmely, the Commi ssion maintains that it nmade a decision to
termnate M. Kennelly on March 31, 1999. However, despite the
April 9, 1999, ADA neeting, the official term nation did not
occur until April 30, 1999, just days after the request for

wor ker’ s conpensation benefits was sent to the Commssion. It is
up to the jury and not the court to decide the factual issue of
whet her the decision to term nate was made on March 31, 1999 as

t he Comm ssion contends or the after the April 19, 1999 tel ephone
call and April 24, 1999 letter to the Conm ssion reporting M.
Kennelly’s intention to file for worker’s conpensati on benefits.
Thus, the Comm ssions notion for sunmary judgnment on plaintiff’s

retaliation claimw ||l be deni ed.

C. Breach of Contract Caim

The Comm ssion argues that M. Kennelly' s breach of
contract claimfails because M. Kennelly was an at-w || enpl oyee
and no contract existed between himand the Conm ssion altering
the nature of this relationship. The conplaint alleges the
exi stence of a “contract of enploynent consisting of both witten

and oral conponents,” Conpl. 9§ 44. The Comm ssion disputes this
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assertion. Either party in an enploynent relationship can
termnate that relationship at wll unless there is a contractual
or statutory provision to the contrary or if such term nation

woul d violate public policy. See Schick, 716 A 2d at 1233. To

rebut the at-will presunption, the plaintiff nust establish an
agreenent for a definite duration, an agreenent specifying that
the enpl oyee will be discharged for just cause only, sufficient
addi tional consideration or an applicable recognized public

policy exception. See Rapagnani v. Judas Conpany, 736 A 2d 666,

669 (Pa. Super. 1999).

Plaintiffs rely on the collective bargai ning agreenent,
bet ween the uni on and the Conmm ssion, and the Conm ssion’s
enpl oyee handbook as evi dence of the existence of an enpl oynent
contract between M. Kennelly and the Conm ssion. Assum ng
W t hout deciding that M. Kennelly was a nenber of the bargaining
unit covered by the collective bargaining agreenent, he nust seek
a renedy through the grievance procedure set forth in the
col l ective bargaining agreenent in the first instance, not
t hrough a separate claimfor breach of contract. See Collective
Bar gai ni ng Agreenent, 75-81 (Plaintiffs’ Ex. V). Thus, to
mai ntain a claimfor breach of contract under state |law, M.
Kennelly nmust first exhaust his remedi es under the collective
bar gai ni ng agr eenent.

Nei t her does the Comm ssion’ s enpl oyee handbook provide
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a basis for plaintiffs’ breach of contract claim An enpl oyee
handbook does not create a contract absent a clear indication of

such intent by the enployer. See Brethwaite v. G ncinatti

M1l acron Marketing Co., No. G v.A 94-3621, 1995 W 232519, at *5

(E.D. Pa. April 10, 1995) (“in order for a handbook to be
construed as a contract it nust contain unequivocal provisions
that the enployer intended to be bound by it, and, in fact
renunci ated the principle of at-will enploynent”) (quoting Midd

v. Hoffrman Hones for Youth, Inc., 543 A 2d 1092, 1096 (Pa. Super.

1988)). The Conm ssion’s handbook, on the other hand,
specifically provides that: “This handbook is designed to be used
as an informational guide to certain enploynent policies of the
Pennsyl vani a Turnpi ke Authority. It is not an enpl oynent
contract and is not intended to set forth any terns or conditions
of enpl oynent nor to supersede any contract of enploynent.”
Def.’s Reply Br., Ex. 1. Thus, it is clear that the Comm ssion’s
enpl oyee handbook did not create a contract of enploynent between
M. Kennelly and the Comm ssion. Because plaintiffs have
presented no evidence pointing to a contract of enploynent
between M. Kennelly and the Conm ssion, the Comm ssion is
entitled to judgnent as a matter of law on plaintiffs’ breach of

contract claim?’

¥ The Conmission’s notion for sunmmary judgnent on Ms.
Kennelly claimfor |oss of consortiumw |l be granted in part and
denied in part. Because Ms. Kennelly's claimis derivative of
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CONCLUSI ON

For the foregoing reasons, the Conm ssions’ Mtion for
Summary Judgnent will be granted in part and denied in part. It
W ll be granted to the extent that M. Kennelly's claimfor
breach of contract under state law as well Ms. Kennelly' s claim
for loss of consortium to the extent it derives fromthe breach
of contract claim wll be dismssed. It is denied to the extent
that M. Kennelly's ADA, PHRA and retaliation clains as well as
the remai nder of Ms. Kennelly s loss of consortiumclaimwlI
not be di sm ssed.

An appropriate order to follow

M. Kennelly's clains, the |oss of consortiumclaimw || stand as
to M. Kennelly' s clainms under the ADA and PHRA and for
retaliation and will be dismssed as to M. Kennelly's claimfor
breach of contract.

-31-



